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SDTLA is catching fire.  Why?  Opportunity.  SDTLA 
is the quickest pathway for young and new lawyers to 
become recognized leaders and participants in our 
profession.  The pathway is not as accessible in the 
unified bar.  As a volunteer bar association, our inclu-
sive membership and advocacy programs cultivate 
leadership, camaraderie, networking, and fun. 
 
We are advocates for change to improve.  Recently, 
the SDTLA adopted a resolution in support of 
ñcomparative negligenceò over the existing ñbarred if 
more than slight.ò  We are one of two states that still 
apply ñbarred if more than slight.ò  
 
Through the efforts of our immediate past president, 
Stephanie Pochop, Chief Justice Gilbertson appoint-
ed a committee to propose a draft for a Bench Bar 
Book, accessible by website, which would inform an 
attorney in Sioux Falls or Rapid City on how a Circuit 
Judge in Selby prefers to schedule hearings.  The 
judiciary is voluntarily participating in this project. 
 
Addressing change and creating dialogue to make our justice system better is a mis-
sion of South Dakota Trial Lawyers Association and will be a recurring topic of dis-
cussion on this page, starting with a discussion on the pending Sunshine in Litiga-
tion Act of 2014 bill before Congress. 
 
Secrecy Kills.  The Sunshine in Litigation Act of 2014 bill would stop confidential, or 
more accurately, secret settlements in civil litigation.  The danger the Sunshine in 
Litigation Act of 2014 seeks to prevent was explained by The New York Times Edito-
rial Board on May 31, 2014:  
 

One of the maddening aspects of the General Motors safety scandal 
is the companyôs maneuvering to conceal vital information about an 
ignition switch defect from government regulators and the public.  
The defect is linked to 13 deaths and many serious injuries. 

 
For more than a decade, G.M. was aware of the faulty switches that 
caused some of its cars to accelerate suddenly and deactivate air 
bags.  But, as Bill Vlasic of the Times has reported, the company kept 
the danger hidden from regulators and from the public by reaching 
legal settlements with families that were conditioned on families 
keeping silent.  In at least one case involving a fatal 2010 crash, a 
court helped make such secrecy possible with a protective order 
sealing the case records, as too often happens in product liability liti-
gation.  G.M. did not seriously face up to the problem until a sched-
uled deposition by a senior company official in a civil lawsuit threat-
ened to expose the cover-up and implicate senior G.M. officials. 

 
The Sunshine in Litigation Act of 2014 would require federal judges to consider the 
publicôs interest in transparency before sealing court records in civil actions, or ap-
proving settlement agreements in cases affecting public health and safety. 
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$1,800 ANNUAL 
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Scott N. Heidepriem 
Clint Sargent 

Michael D. Stevens  
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$1000 ANNUAL 
Scott Hoy 

 
$900 ANNUAL 
Gary D. Jensen 
Nancy Turbak Berry 

 
$720 ANNUAL 
Michael A. Wilson 

 
$600 ANNUAL 
Terry L. Hofer  
Margo T. Julius 
Mark V. Meierhenry  
James C. Roby 
Michael J. Schaffer 
Whiting Hagg & Hagg 

 
$500 ANNUAL 
John W. Burke 

Courtney R. Clayborne 
Terry Pechota 

 
 
 

 
 

SDTLPAC is the political action committee of the SD Trial Lawyers As-
sociation.  Organized in 1987, SDTLPAC contributes to any candidate 
for a state office who will support fair and equitable legislation to protect 
the rights of South Dakotans through the preservation of our justice sys-
tem.  WE THANK THESE CONTRIBUTORS FOR THEIR SUPPORT! 

$480 ANNUAL 
Jon C. Sogn 

 
$300 ANNUAL 

Steven C. Beardsley 
G. Verne Goodsell 
Wm. Jason Groves 
Paul H. Linde 
Thomas Tobin 

 
$240 ANNUAL 
Richard D. Casey 

 
$200 ANNUAL 
 Stephanie Amiotte 

 
$180 ANNUAL 
Brad J. Lee 

 
$150 ANNUAL 

Jeremiah ñJayò Davis 
 

$120 ANNUAL 
Kenneth D. Bertsch 
Daniel F. Duffy 
Richard A. Engels  
Dennis W. Finch 
Robert B. Frieberg 
Alecia E. Fuller 
George E. Grassby 
Ryan Kolbeck 
Michael Paulson 
Catherine V. Piersol 
Haven L. Stuck 
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SUSTAINING MEMBERS  

Sustaining members pay $700 in dues each year, which entitles them to attend the Associationôs annual fall seminar, the annual meeting and 
luncheon and a plaque denoting their sustaining membership status.  Our gratitude goes to these members so that the association can continue to 
sustain funding for an on-going defense of the civil justice system!    

Fred J. Nichol Award for  
Outstanding Jurist 

Hon. Ernest W. Hertz ï 2000 
Hon. Andrew W. Bogue - 2001 
Hon. John B. Jones ï 2002  
Hon. George W. Wuest - 2003 
Hon. Marshall P. Young ï 2004 
Hon. Robert A. Amundson ï 2005 
Hon. Lawrence L. Piersol ï 2006 
Hon. Richard W. Sabers ï 2007 
Hon. Judith K. Meierhenry - 2008   
Hon. Tim D. Tucker ï 2009 
Hon. David R. Gienapp - 2010  
Hon. Jack Von Wald ï 2011 
Hon. John W. Bastian - 2012   
Hon. David Gilbertson -2013 

Hon. John K. Konenkampð2014  

TRIAL LAWYER  
OF THE YEAR AWARDS  

 87-88 Terry Quinn  
 88-89 Greg Eiesland 
 89-90 Steve Johnson 
 90-91 Glen Johnson 
 91-92 Bob Burns 
 92-93 Gary Jensen  
 93-94 Joe Butler 
 94-95 Mark Meierhenry 
 95-96 Jeff Larson  
 96-97 Nancy Turbak 
 97-98 David Gienapp 
 98-99 Rick Johnson 
 99-00   Jim McMahon   
 00-01  Mike Schaffer 
 01-02 John Blackburn   
 02-03 William F. Day, Jr.  
 03-04 Michael Abourezk 
 04-05 Michael W. Strain 
 05-06 Patrick Duffy 
 06-07 Thomas G. Fritz 
 07-08     Michael J. Butler 
 08-09  Wally Eklund  
 09-10  James D. Leach  
 10-11  N. Dean Nasser, Jr.  
 11-12  Stanley Whiting  
 12-13 Charles M. Thompson 
 13-14 Linda Lea Viken  

    

LIFETIME ACHIEVEMENT AWARD 
Carleton ñTexò Hoy          John F. Hagemann             Robert C. Ulrich 

Gregory A. Eiesland 
Aaron Eiesland 
Jay R. Gellhaus 
G. Verne Goodsell 
Scott N. Heidepriem 
Scott G. Hoy 
John R. Hughes 
Gary D. Jensen 
Steven M. Johnson 
George Johnson 
Margo T. Julius 
David J. King 
Ryan Kolbeck 

Jeff A. Larson 
James D. Leach 
Michael F. Marlow 
Lee C. 'Kit' McCahren 
Mark V. Meierhenry 
N. Dean Nasser 
James S. Nelson 
Melissa B. Nicholson 
Stephanie E. Pochop 
Terence R. Quinn 
Timothy J. Rensch 
James C. Roby 
Michael K. Sabers 

Clint Sargent 
Steve S. Siegel 
Michael J. Simpson 
Michael D. Stevens 
Michael W. Strain 
Roger A. Tellinghuisen 
Thomas P. Tonner 
Nancy J. Turbak Berry 
TJ Von Wald 
Thomas K. Wilka 
Michael A. Wilson 
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TOAST OF TRIAL LAWYERS   
June 2006 
Nancy Turbak 
T.F. Martin 
Travis Jones 
Michael Stevens 

 
June 2007 

Roger Tellinghuisen 
Mike Butler 
Eric Schulte 

 
June 2008 
Sid Strange 
Jerry Reade 
Jim Leach 

 
June 2009 
Mike Abourezk 
Alecia Garcia 
Scott Heidepriem 
Shiloh MacNally 
Doug Cummings 

 
June 2010 

Michael DeMersseman 
Hon. John Schlimgen 

Joni Cutler 
Margo Julius 
Scott Abdallah 

 
June 2011 
Susan Sabers 
TJ Von Wald 
John Murphy 
Steve Siegel 

 
June 2012 

John Blackburn 
Linda Lea Viken 
Hon. Mark Smith 
Ronald Parsons 

 
June 2013 

Rep. Michael Stevens 
Hon. John Hinrichs 
Hon. Michelle Percy 
Clint Sargent 

McLean Thompson Kerver 
Eric C. Schulte 
Tim Rensch 

Stephanie Pochop 
Richard Casey 
Ryan Kolbeck 

 
June 2014 
Clint Sargent 

Raleigh Hansman 
Ronald Parsons 
Joseph Kosel 

EDITORôs Notes & Comments 
Marya V. Tellinghuisen 

Each issue I try to come up with some-
thing interesting to discuss with you on 
this page.  You might find it hard to believe 
that I often struggle to come up with some-
thing new to discuss with you.  There are 
so many things that are changing in our 
profession regarding technology, law 
school education and trial practice, that it 
seems that it would be an easy task to 
complete.  Following our new presidentôs 
theme, I think it is important to remind eve-
ryone that this is a dynamic and ever 
changing organization.  I am proud of the 
work we do to address issues seen in our 
courts.  With that in mind, I am happy to report that our Judicial Bench 
Book project (now affectionately known as the Circuit Judgesô Prefer-
ence Guide) which will inform the practicing bar of our judgesô prefer-
ences is moving right along.  Robbie Rohl is spearheading this effort 
for SDTLA with Chief Justice Gilbertsonôs appointed committee mem-
bers and he will report back to us as to the progress.   
 
A second project that was discussed at the meeting in Sioux Falls, is 
the survey to the judges regarding court-appointed counsel for minors 
in certain cases.  The survey was recently sent out and responses 
are coming in.   
 
Finally, the legislative project regarding the proposed change in the 
contributory negligence statute is moving forward in the committee 
assigned.  All of these are great projects with worthwhile goals.  
Please remember that your organization will need your support to 
make these projects happen and to suggest future items for consider-
ation.   
 
In this issue are some highlights from the bar convention.  Charlie 
Thompsonôs introduction of this yearôs Trial Lawyer of the Year has 
been included as well as Chief Justice Gilbertsonôs words regarding 
his colleague Justice Konenkamp, who received the Nichol Award.  If 
you werenôt able to attend in person, please read about these great 
recipients honored by your organization.   
 
Brad Lee submitted a fine article on subrogation rights when the 
same insurance company insures both parties.  And, finally, I wrote 
an article about investigating potential jurors.  Enjoy the rest of your 
summer and hopefully, we will all get together in Deadwood on Sep-
tember 25-26

th
 for the fall seminar.   
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Insurance Company May Not Pursue Subrogation 
Against Its Own Insured 

By Brad Lee 
 

Subrogation is an issue that many of us deal with on a daily basis.  The legal definition of ñsubrogationò is:  ñThe principle 
under which an insurer that has paid a loss under an insurance policy is entitled to all the rights and remedies belonging 
to the insured against a third party with respect to any loss covered by the policy.ò  Blackôs Law Dictionary at 1440 (7

th
 

ed.).  The laymanôs definition of ñsubrogationò is:  ñYou have to pay back your insurer for any payments it made when 
you recover any money from the tortfeasor (or most likely the tortfeasorôs insurer).  
 
The subrogation issue typically comes into play in the following scenario and sequence of events: 
1.  An individual is injured in an accident; 
2.  The injured personôs automobile insurance pays for its insuredôs medical treatment and associated expenses 
through the policyôs medical payments coverage;  

3.  The injured personôs automobile insurer notifies the insured that it has the right to be reimbursed in the event the 
insured receives compensation from a third party; 

4.  The injured person then receives compensation for his injuries; and 
5.  The injured person then has to send some (or even all) of the compensation to the automobile insurer to satisfy 
its subrogation right. 

 
There is an important exception to the right of subrogation, however, that some practitioners may not know and some 
insurers will not admit.  That situation arises when the same insurance company insures both the injured party and the 
tortfeasor.  Often referred to as the ñantisubrogation rule,ò it explains that ñno right of subrogation can arise in favor of an 
insurer against its own insured or coinsured for a claim arising from the very risk for which the insured was covered be-
cause, by definition, subrogation exists only with respect to the rights of an insurer against third persons, to whom the 
insurer owes no duty.ò  44A Am. Jur. 2d Insurance Ä 1773. 
 
The Nebraska Supreme Court addressed this subrogation issue many years ago in Stetina v. State Farm Mutual Auto-
mobile Insurance Company.  243 N.W.2d 341 (Neb. 1976).  Diane Stetina was in an automobile accident caused be an-
other vehicle driven by Vera Lusins.  Diane suffered severe injuries requiring the plaintiff, Dianeôs father, to incur about 
$17,800 in medical expenses.  At the time of the accident Stetina had two policies in effect with State Farm for medical 
payments coverage for a total amount of $10,000. State Farm also provided liability coverage to Vera Lusins in the 
amount of $50,000 for bodily injury to one person.  State Farm agreed to pay the policy limits of $50,000 to Stetina to 
settle the liability claims against the tortfeasor in exchange for a covenant not to sue.  When Stetina sought to recover 
the $10,000 in medical payments coverage under his own policies, however, State Farm refused claiming Stetina de-
stroyed State Farmôs right of subrogation against the tortfeasor, in violation of the policy, when he executed the covenant 
not to sue.   
 
The trial court granted summary judgment in favor of State Farm and the Nebraska Supreme Court reversed.  In reach-
ing its conclusion the Supreme Court explained that:  ñNo right of subrogation can arise in favor of an insurer against its 
own insured since, by definition, subrogation exists only with respect to rights of the insurer against third persons to 
whom the insurer owes no duty.ò  Id. at 346 (citations omitted).  ñState Farm had no right of subrogation against the tort-
feasor, Mrs. Lusins [and] since State Farm possessed no right of subrogation against Mrs. Lusins, the execution of the 
covenants not to sue the Lusinses by the plaintiff could not have harmed or prejudiced State Farm.  Where no subroga-
tion exists, there can be no impairment of subrogation rights.ò  Id. at 347 (citations and quotations omitted). 
 
The reason why the holding in Stetina is significant to South Dakotans is because it was adopted and affirmed by Larry 
S. Johnson, general counsel for the South Dakota Division of Insurance, in a letter dated April 24, 2001.  In that letter Mr. 
Johnson stated:  ñNo subrogation rights exist for an insurer who insures both the injured party and the tortfeasor because 
an insurer cannot subrogate against its own insured.ò 
 
Our firm recently had a situation where an insurer was again trying to recover for medical payments it had made on be-
half of our client after the client received a settlement from the tortfeasor with the same insurance company.  In that situ-
ation the insurer claimed that Stetina did not apply to South Dakota and the opinion letter from Mr. Johnson was outdat-
ed.  As a result, we again presented the issue to the South Dakota Department of Labor and Regulation. 
 
In a letter dated April 8, 2014, Frank A. Marnell, Insurance Division Senior Counsel for the South Dakota Department of 

Continued on page 20 
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Viken Named Trial Lawyer of the Year 
By Charlie Thompson 

 
This year's Trial Lawyer of the Year is "Not your Father's Oldsmobile." I 
have the privilege of introducing our honoree to you. I have interviewed 
lawyers, judges, community people, family, and clients of this person. 
For the most part, what you will hear from me are simply short quotes 
from those people. They speak eloquently of this lawyer. The lawyer is 
described as:  
 
"Loyal beyond reason to friendsò - "Great heartò - "Loves the lawò - 
"Humorous-Honestò. 
  
"Active in community organizations and efforts in areas involving chil-
dren, education, professionalism, mental health, hunger, business, 
equal rights for all, aging, and issues involving preserving the dignity of 
ordinary people.ò  
 
"Passionately involved in assuring that our government is fair in its deal-
ings with those of us subject to it.ò  
 
"Started practice as a plaintiffôs personal injury lawyer.ò 
 
Admitted to practice in all SD and Federal courts, and the US Supreme 
Court.  
 
"Has tried scores, if not hundreds, of cases.ò  
 
Described by judges and those who practice against this lawyer as:  
 
"Most organized lawyer ever seen.òò  

 
"Proves every single element of every part of case in detail.ò  
 
"An example of the work of this tenacious and innovative trial lawyer is the offering an exhibit in court which was essen-
tially an odoriferous piece of carpeté. Full of cat shit or some other type of fecal matter, to prove someone was a mali-
cious housekeeper. The court allowed it, and immediately recessed Court.ò   
Case over.... God, I have always wanted to do that! I was in junior high once and the mysteries of feline fecal matter still 
excites me!  
 
"Doesn't waste Courtôs time.ò  
 
"Excruciatingly polite in Court.ò  
 
"No tolerance for those who do not put the interests of children before interests of adults.ò  
 
"Philosophy of cross examination is to confirm information, not to beat own chest, or to bully witness, but this lawyer's 
cross examinations are legendaryé. 
 

Witness had admitted "one and only one "extramarital affair and made big point of that being only slip in mar-
riage. After letting the witness make that very clear, time and again, our lawyer then pulls out of a jacket pocket 
a hand full of Polaroid pictures, and says: "Well tell me about these."  
 
Witness had kept a hidden trophy album of his many affairs by keeping a stack of Polaroid's of him getting hum-
mers from a raft of women with faces of all players in various states of ecstasy. ñYour Honor, no further ques-
tionsé.ò  Perry Mason and Matlock, eat your hearts out!  

 
"Does pro bono stuff that no one ever hears abouté because the purpose of pro bono is to help those who need help, 
not to make a headline for lawyers.ò  
 

Continued on page 21 


