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In the last Presidentôs message, I talked about  
striking a balance in our use of technology and 
learning to communicate with each other, across 
generations. 
 
As I said last issue, we can learn a lot from each 
other.  And we can learn a lot from 
ñMillennialsò (generally referring to young people 
born from the mid 80ôs to late 90ôs).  I believe 
that, because I have. 
 
On August 29, 2016, two of our colleagues lost 
their 19-year-old son Tom in a climbing accident.  
My daughter lost a longtime friend, Stevens High 
School lost a gifted ambassador, Rapid City lost 
an influential role model, and our world lost a 
shining star, a passionate advocate for conserva-
tion and preservation of our natural resources 
and wilderness areas. 
 
I was fortunate to know Tom.  Tom was a gifted student, athlete, musician, and per-
former.  He was a lifelong, passionate learner and adventurer.   
 
Since Tomôs death, Iôve thought a lot about him and his family.  And, as I pondered 
my message, I thought about how Tom lived and how we can learn from his example 
in our own lives and in our mission as lawyers and as members of SDTLA.  Tomôs 
life, purpose and passions parallel the goals of SDTLA. 
 
SDTLA goals include: 
 
1.  Preserving the jury system; 
2.  Promoting justice and efficiency; 
3.  Clarify and simplifying the process; 
4.  Encouraging and assisting younger members of the bar; 
5.  Creating good fellowship and friendship and pride in SDTLA and its purpose; and 
6.  Continuing education. 
 
How does the life of a 19-year-old young man inspire us to work toward the goals of 
this organization?  
 
First, Tom was a preservationist.  He was a tireless advocate to preserve our natural 
resources.  I imagine he likely put himself out there publicly supporting efforts that 
made him vulnerable to criticism.   
  
As trial lawyers, we need to work tirelessly and publicly to speak out against and fight 
efforts to erode fundamental rights of our citizens. We need to ensure we work to 
maintain a system of justice that contains checks and balances. And, we need to put 
ourselves ñout there,ò even if it means we are vulnerable to criticism.  
 
Tom lived efficiently.  He encouraged recycling and reusing.  As trial lawyers, we can 
promote efficiency and simplification by ñrecycling.ò  We can look at what has already 
been done.  Donôt be afraid to call your fellow trial lawyers for help on an issue that 
they may have already tried or briefed; we can use the resources we have available 
in the brief and deposition banks at SDTLA; we can talk to other trial lawyers to help 
with an issue or a case.  We donôt always have to reinvent the wheel.   Work together 
to ñrecycleò that wheel and make it even better.  
 
Tom encouraged and assisted younger teammates and fostered good fellowship, 
friendship and pride in the ñteam.ò  He understood the importance of all roles on a 
team and working together to achieve success.  
 



September/October  2016 Page 3 

We take a break this month from our series of articles featuring circuit court 
judges from around the state.  Instead, this monthôs issue features a United 
States Supreme Court case from 1993 in which South Dakota attorneys Richard 
L. Johnson, and Scott Peters prevailed against the United States on an 8th 
Amendment challenge to a civil forfeiture proceeding prompted by a criminal 
drug conviction. 
 

We took the opportunity this month to showcase some of our very own South 
Dakota attorneys who have had the great privilege to appear before the United 
States Supreme Court.  Over the next few issues, we will feature other South 
Dakota Bar members who have had the opportunity to stand before our nationôs 
highest court and advocate for their clients.  If you have had that opportunity 
and wish to share your story with the membership, please reach out to me.  
And, if you get a call or email from me asking to interview you, I hope that you 
will participate.   

EDITORôs Notes & Comments 
Marie H. Ruettgers 

 
 

VOTE NO on S!! 
By Ryan Kolbeck 

 
The State Bar of South Dakota, through a vote of all its members, has voted to oppose Constitutional Amendment S, 
labeled ñVictimôs Rightsò or ñMarsyôs Law.ò  The isolated incident from California that fueled this proposal has been cured 
since 1991 when South Dakota originally enacted the Victimôs Rights Act, and the other proposed rights are either cur-
rently in statute or also included in the Federal Victimôs Rights Act.  Violations of current state law are enforceable, and if 
changes should be made to the Victimôs Rights Act these changes should be made through our state legislature.  
 
The main opposition focuses on how this proposed amendment would prohibit our county stateôs attorneys from spend-
ing their limited resources on the most serious crimes.  For example, this constitutional amendment greatly expands the 
definition of who is a óvictimô.  This will force stateôs attorneys to consult with grocery stores before resolving misdemean-
or petty theft cases.  Doing so will require the limited resources provided to our counties to be spent on low-level cases 
and away from the prosecution of more serious cases, such as rape, aggravated assault, or murder.  Many counties will 
see increased costs to comply with this state mandate.  As a result, the South Dakota Stateôs Attorneyôs Association also 
opposes Amendment S.     
 
Providing these constitutional rights would create a tool for a person to use the criminal justice system to seek venge-
ance against a person who allegedly did them wrong.  The amendment creates constitutional rights that directly conflict 
with the constitutional rights afforded to the accused by the Founding Fathers of our country.  Resolving these conflicts 
will delay justice for all, the accused and the victim.   
 
In essence, this proposal is duplicative to enforceable rights already in statute and will be extremely costly to the South 
Dakota taxpayer.   

 
Go to  www.noonamends.com to contribute today!    

OR send your check to NO ON S, PO Box 595, Pierre, SD  57501-0595! 

Jason Adams, Treasurer, NO ON S. 
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TOAST OF TRIAL LAWYERS   
June 2006 
Nancy Turbak 
T.F. Martin 
Travis Jones 
Michael Stevens 

 
June 2007 

Roger Tellinghuisen 
Mike Butler 
Eric Schulte 

 
June 2008 
Sid Strange 
Jerry Reade 
Jim Leach 

 
June 2009 
Mike Abourezk 
Alicia Garcia 

Scott Heidepriem 
Shiloh MacNally 
Doug Cummings 

 
June 2010 

Michael DeMersseman 
Hon. John Schlimgen 

Joni Cutler 
Margo Julius 
Scott Abdallah 

 
June 2011 
Susan Sabers 
TJ Von Wald 
John Murphy 
Steve Siegel 

 
June 2012 

John Blackburn 
Linda Lea Viken 
Hon. Mark Smith 
Ronald Parsons 

 
June 2013 

Rep. Michael Stevens 
Hon. John Hinrichs 
Hon. Michelle Percy 
Clint Sargent 

McLean Thompson Kerver 
Eric C. Schulte 
Tim Rensch 

Stephanie Pochop 
Richard Casey 
Ryan Kolbeck 

 
June 2014 
Clint Sargent 

Raleigh Hansman 
Ronald Parsons 
Joseph Kosel 

 

The Barrister is published electronically six times a year by the South Dakota 
Trial Lawyers Association as a service to its membership and as part of its con-
tinuing commitment to educate and promote professionalism among trial attor-
neys.  Submissions are welcome.  Interested authors should contact Sara Hart-
ford, Executive Director at the above address.  Articles are accepted from con-
tributors who share the goals of the South Dakota Trial Lawyers. All submissions 
must be signed by the author. The Barrister is not responsible for cite-checking 
or reference checking materials cited in submissions.   The author must verify 
that any sources included, relied upon or quoted in the submission have been 
properly credited and cited; the author must obtain all necessary permissions for 
publication of copyright protected materials.  The Executive Director and Editor 
have the right to edit all submissions or refuse to publish articles that are not in 
keeping with the goals of the organization.  Subscriptions of $25 are included in 
the Associationôs annual membership dues. Non-members subscription rate is 
$50 per year. 
 
Statements and opinions in the Barrister editorials and articles are not necessari-
ly those of SDTLA.  Publication of advertising does not imply endorsement of 
products or services or statements made about them.  Advertising copy is subject 
to approval by SDTLA.  Copy deadlines are February 1, April 1, June 1, August 1 
October 1 and December 1.  Call for advertising rates. 

SDTLA Calendar of Events 
2016 

 
October 20  Board meeting w/Chief Justice, Pierre 
 
November 17 Board conference call  
 
December 15 Board conference call   
 

2017 
 

January ï March  South Dakota Legislative Session 
 
January TBA  Board Conference call for legislative issues 
 
February TBA Board Meeting for legislative purposes 
 
April 13  Board conference call, 11 am 
 
May 11  Board meeting, Grand Falls Resort, Larchwood 
May 11-12   Annual Seminar & PAC Golf Tourney,  
   Grand Falls Resort 
 
June 21  Board Meeting at Bar Convention, Rapid City,  
June 22   Annual Meeting and Elections,  
   Ramkota Rapid City 
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Scott A. Abdallah 
Charlie Abourezk 
Michael C. Abourezk 
Kenneth E. Barker 
Steven C. Beardsley 
Michael Beardsley 
John P. Blackburn 
John William Burke 
Michael J. Butler 
Renee H. Christensen 
J. Michael Dady 
Gregory A. Eiesland 
Aaron Eiesland 
 

$1,800 ANNUAL 
Michael F. Marlow 
Stephanie E. Pochop 

 
$1,200 ANNUAL 
Kenneth E. Barker  
John P. Blackburn 
Aaron D. Eiesland 
Gregory A. Eiesland 
Scott N. Heidepriem 
Clint Sargent 

Michael D. Stevens  
Roger A. Tellinghuisen 

 
 

$1000 ANNUAL 
Beardsley Jensen & Lee 
Dorothy & Krause 

Heidepriem Purtell & Siegel 
Johnson Janklow Abdallah  

Reiter & Parsons 
Meierhenry Sargent 
Turbak Law 

 
 

$900 ANNUAL 
Gary D. Jensen 

 
 

$600 ANNUAL 
Terry L. Hofer  
Margo T. Julius 
Mark V. Meierhenry  
James C. Roby 
Michael J. Schaffer 
Whiting Hagg & Hagg 
Michael A. Wilson 

SDTLPAC is the political action committee of the SD Trial Lawyers As-
sociation.  Organized in 1987, SDTLPAC contributes to any candidate 
for a state office who will support fair and equitable legislation to protect 
the rights of South Dakotans through the preservation of our justice sys-
tem.  WE THANK THESE CONTRIBUTORS FOR THEIR SUPPORT! 

$500 ANNUAL 
Nicholson Tschetter Adams & Nicholson 

 
 

$300 ANNUAL 
G. Verne Goodsell 

 
 

$250 ANNUAL 
Johnson Eiesland Law Office 
Johnson Pochop & Bartling 
Lynn Jackson Shultz & Lebrun 

Schoenbeck Law 
Waltner Kolbeck Law Firm 

 
 

$180 ANNUAL 
Alecia E. Fuller 
Brad J. Lee 

 
$150 ANNUAL 

Christopherson Anderson Paulson & Fideler 
  

$120 ANNUAL 
Richard A. Engels  
Robert B. Frieberg 
George E. Grassby 
Ryan Kolbeck 
Michael Paulson 
Catherine V. Piersol 
Haven L. Stuck 
T. J. Von Wald 

 

SUSTAINING MEMBERS 

Sustaining members pay $700 in dues each year, which entitles them to a discounted attendance at  the Associationôs annual seminar, the annual 
meeting and luncheon and a plaque denoting their sustaining membership status.  Our gratitude goes to these members so that the association 
can continue to sustain funding for an on-going defense of the civil justice system!    

Fred J. Nichol Award for  
Outstanding Jurist 

Hon. Ernest W. Hertz ï 2000 
Hon. Andrew W. Bogue - 2001 
Hon. John B. Jones ï 2002  
Hon. George W. Wuest - 2003 
Hon. Marshall P. Young ï 2004 
Hon. Robert A. Amundson ï 2005 
Hon. Lawrence L. Piersol ï 2006 
Hon. Richard W. Sabers ï 2007 
Hon. Judith K. Meierhenry - 2008   
Hon. Tim D. Tucker ï 2009 
Hon. David R. Gienapp - 2010  
Hon. Jack Von Wald ï 2011 
Hon. John W. Bastian - 2012   
Hon. David Gilbertson -2013 

Hon. John K. Konenkampð2014  
Hon. Janine Kernð2015 
Hon. Karen Schreierð2016 

TRIAL LAWYERS OF THE YEAR   
 87-88 Terry Quinn  
 88-89 Greg Eiesland 
 89-90 Steve Johnson 
 90-91 Glen Johnson 
 91-92 Bob Burns 
 92-93 Gary Jensen  
 93-94 Joe Butler 
 94-95 Mark Meierhenry 
 95-96 Jeff Larson  
 96-97 Nancy Turbak 
 97-98 David Gienapp 
 98-99 Rick Johnson 
 99-00   Jim McMahon   
 00-01  Mike Schaffer 
 01-02 John Blackburn   
 02-03 William F. Day, Jr.  
 03-04 Michael Abourezk 
 04-05 Michael W. Strain 
 05-06 Patrick Duffy 
 06-07 Thomas G. Fritz 
 07-08     Michael J. Butler 
 08-09  Wally Eklund  
 09-10  James D. Leach  
 10-11  N. Dean Nasser, Jr.  
 11-12  Stanley Whiting  
 12-13 Charles M. Thompson 
 13-14 Linda Lea Viken  
 14-15     Clint Sargent  
 15-16 Richard Casey  
   

LIFETIME ACHIEVEMENT AWARD 
Carleton ñTexò Hoy          John F. Hagemann            Robert C. Ulrich 

Terry Quinn 

 
Jay R. Gellhaus 
G. Verne Goodsell 
Scott N. Heidepriem 
Scott G. Hoy 
John R. Hughes 
Gary D. Jensen 
Brendan V. Johnson  
Steven M. Johnson 
George Johnson 
Margo T. Julius 
David J. King 
Ryan Kolbeck 
Jeff A. Larson 

 
James D. Leach 
Brad J. Lee 
Michael F. Marlow 
Lee C. 'Kit' McCahren 
Mark V. Meierhenry 
Bret C. Merkle 
James S. Nelson 
Melissa B. Nicholson Breit 
Nathan R. Oviatt 
Stephanie E. Pochop 
Terence R. Quinn 
Timothy J. Rensch 
James C. Roby 

 
 
Michael K. Sabers 
Clint Sargent 
Steve S. Siegel 
Michael J. Simpson 
Michael D. Stevens 
Roger A. Tellinghuisen 
Thomas P. Tonner 
Nancy J. Turbak Berry 
Thomas J. Von Wald 
Thomas K. Wilka 
Michael A. Wilson 
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April 20, 1993, was arguably the most exciting and devastating day for attorneys Scott Peters and Sioux Falls attorney Richard L. Johnson.  They pre-
sented their case, Austin v. United States, 509 U.S. 602 (1993), to the United States Supreme Court and came out after the argument believing they 
had lost.  They did not lose.    

A Date with the Supreme Court 
By Kaia Chambers, Assistant Director of Communications, Augustana University 

 

In 1993, Richard L. Johnson, took Peters to lunch and asked him to help research and write briefs for a case of John-
sonôs that had recently been granted certiori by the United States Supreme Court. 

The case involved Johnsonôs client, a man named Richard Austin, who was caught selling two grams of cocaine to an 
undercover agent. Austin ultimately pled guilty to one count of possessing cocaine with intent to distribute and was sen-
tenced to the State Penitentiary for seven years. On top of this sentence, the federal government, under a civil forfeiture 
law, confiscated Austinôs home and auto body shop, instruments the court said helped him sell the drugs. 

ñWe felt that for the relatively small amount of drugs, this was a pretty severe civil penalty,ò Peters said. ñThis was in the 
heyday of federal civil forfeiture where the federal government was getting millions and millions of dollars worth of prop-
erty in forfeitures.ò 

Those who thought this was an excessive practice challenged it on several constitutional grounds, including due pro-
cess. But no one had succeeded. 

ñNo one had ever challenged it on the ground that it violated the excessive fines clause of the 8th Amendment of the 
Constitution,ò Peters said. 

Peters agreed to write the briefs, and he spent the next month writing and researching from 8 a.m. to 2 a.m. This sched-
ule may sound extreme,  but Peters and Johnson were notified by the Supreme Court shortly after the case was accept-
ed that the Court was setting the case on an expedited schedule with briefs due in a month. 

ñWe had the government, and all 50 attorney generals against our case and supporting a long history of civil forfeiture in 
the United States,ò Peters said. 

Standing not four feet away from the Supreme Court justices, including current Justices Scalia, Thomas and Kennedy, 
they had an hour to present their case. 

ñThere we were, in our $300 suits from Normanôs, as four deputy solicitors for the government entered in tuxes and tails,ò 
he said. ñWe got about three minutes into our case and the Justices were already asking us extremely difficult questions. 

ñWe just got skewered by the Justices. Justice Scalia asked tough questions, as did Justice Rehnquist, and we left the 
oral arguments feeling that we probably wouldnôt get any votes in support of the premise that a forfeiture could be an ex-
cessive fine under the 8th Amendment. We thought for sure we had lost. The government seemed to have a fairly strong 
case.ò 

Several national organizations wanted to argue the case on behalf of Peters and Johnsonôs client, saying they had more 
experience before the Supreme Court. 

ñWe had a lot of pressure to let someone else brief and argue this case, and we thought about what was best for our cli-
ent; but Richard Austin wanted us to represent him.ò 

In June, they received the Courtôs opinion. It was 9--0 in their favor. 

ñIt was incredible,ò Peters said. ñWhen we got the opinion, our phones rang off the hook with calls from law reviews and 
journals and publications like Newsweek.ò 

Austin, has been cited in 770 law review articles over the years.   

Peters has retired from the practice of law, but he is currently serving on the South Dakota Unified Judicial System task 
force on Community Justice and Mental Illness Early Intervention.  Johnson is in private practice in Sioux Falls.   

Adapted from and reprinted with permission of Augustana University.  The original article appeared in Augustana University Alumni Magazine.   
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No Apology --  
When the passive voice is active 

Mistakes Were Made in Owning up to Mistakes 

By Susan DeMersseman * 

When I confront my own teenagers with their mistakes, they sometimes protest, "You're trying to make me feel guilty." 
Darn right I am! Sometimes that is the right response to a bad choice. Blame is not always a game: it can be an appro-
priate reaction. 
 
Passive voice has so cheapened the concept of a mea culpa that various officials in government hearings and press con-
ferences actually seem to be proud of themselves when they acknowledge that "mistakes were made." 
 
And the really brave ones admit that the buck stops at their desk. With a grave tone they state: "I take responsibility. I 
was ultimately the one in charge." 
 
What they usually mean is this: "Some jerk under me messed up, and I'm being gracious by pretending that I think it was 
my fault. But of course you realize I am blameless." 
 
Wouldn't it be refreshing to hear an official say, "I made a big mistake by appointing a friend (or a relative or someone 
who contributed to my campaign). I should have hired someone with the knowledge and skills to do the job." After faint-
ing from shock, most people would admire that candor and maybe trust that the same mistakes would not be made 
again. 
 
I try to fight this pattern of accountability phobia in my own work by quickly acknowledging errors and getting on with so-
lutions. I'm consistently surprised at how forgiving people are; they are generally equally ready to move on to solutions. 
 
As a psychologist, I am often asked to work with children who have difficulty accepting responsibility. I try to help them 
see that when we give away blame, we give away power. If we don't recognize that we messed up, then we don't realize 
that from that same source of power we can generate solutions. 
 
In counseling, I assign children homework: Each week, they have to share a mistake they've made so we can figure out 
a better course next time. It's amazing how quickly they learn to say, "I made a mistake when I ...."Remarkably, I never 
hear the children say, "Mistakes were made." 
 

*Susan DeMersseman is a psychologist and parent educator. 

An older piece from the Christian Science Monitor that rises again to relevance. My original title was, "When the Pas-
sive Voice is Active." 
 

"I acknowledge that mistakes were made here." With those words Tuesday, Attorney General Alberto Gonzales be-
came the latest public figure to rely on the non-apology apology's best friend: the passive voice. 
 
"Mistakes were made" is the consummate case in point. It has become a contemporary mantra. Why won't those pesky 
mistakes quit making themselves! 
 
Writers are cautioned - sorry, let me begin again: editors caution writers to eschew the passive voice. It's needed some-
times, but too much of it is considered bad form. And in public life, it almost always has the effect of avoiding accounta-
bility. But in government hearings and statements these days it seems to be the norm. 
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Law School Times 
By Ashley Brost, Elliot Bloom & Gavin Pochop, SDTLA Law Student Liaisons 

USD's extracurriculars are gearing up for an exciting semester.  This fall the South Dakota Law Re-
view will be hosting the Juvenile Justice Symposium featuring eighteen local and national speak-
ers.  The Symposium is a two day event taking place on September 29-30, and will explore a multi-
tude of topics including: juvenile interrogations, sex offender registration, sentencing, and prison 
conditions along with issues impacting Native American and LGBTQ youth. 
 
The Law Review has also started editing Volume 62.  Congratulations to Britni Summers, Krisopher 
Reed, and Jordyn Bangasser for being selected for publication in Issue 1 of Volume 62.  The Law 
Review's annual Wine Review at Chef Dominique's will be held on October 28.  For more infor-
mation on the wine review, please contact Anna Limoges at Anna.Limoges@coyotes.usd.edu. 
 

The Moot Court Board starts its competition season by traveling to the Civil Rights and Liberties Moot Court Tournament 
at Emory Law in Atlanta, Georgia.  The Board will also compete at the National Constitutional Law Moot Court Competi-
tion at Regent University in Virginia Beach, Virginia; the New York Bar in Des Moines, Iowa; and the National Criminal 
Procedure Tournament in San Diego, California.  
 
Trial Team also has 18 third-year students competing in five elite invitational tournaments this fall. In October, USD's 
Trial Team will compete at the Stetson's National Pretrial Competition in Gulfport, Florida; UC Hastings/California Attor-
neys for Criminal Justice National Trial Competition in San Fransisco, California; and the Golden Gate University Bernie 
L. Segal National Trial Competition in San Fransisco, California.  Trial Team will also compete at the Buffalo Niagara 
National Mock Trial Competition in Buffalo, New York, in November.  
 
The Alternative Dispute Resolution Board will be attending three competitions this semester.  The Board will start its 
semester at the National Sport's Law Negotiation Competition at the Thomas Jefferson School of Law in San Diego, 
California.  The Board will be attending a second negotiation competition at the John Marshall School of Law in Chicago, 
and will wrap up its competitions this semester with an arbitration completion at Creighton University School of Law in 
Omaha, Nebraska.  The ADR Board is also coordinating an intra-school negotiation tournament on October 29, and is 
seeking volunteer judges. For more information or to volunteer, please contact Kody Kyriss at  
Kody.Kyriss@coyotes.usd.edu.  

While the first semester is in full swing for the incoming first-year law students, the inspiration 
from South Dakota Trial Lawyers Associationôs (ñSDTLAò) mock trial conducted during orientation 
lingers. Students were provided with the opportunity to watch some of the greatest attorneys in 
the state, and allowed a glimpse of what the future may hold. To this day, I still remember watch-
ing the mock trial experience as an incoming law student. The ability to watch these giants of the 
legal profession before the rigors of law school started was the motivation that I needed for the 
year to come. Once again, this year did not disappoint. 
 
As an observer from the balcony of the courtroom, I noticed the excitement and intrigue from the 
students in attendance as they watched Clint Sargent, Kasey Olivier, Mathew Murphy, and Derek 

Nelsen present their respective theories of the case while the Honorable Susan Sabers presided. The SDTLAôs mock 
trial was filled with teachable moments from handling objections to handling difficult witnesses, while at times laughter 
filled the courtroom. At the conclusion of the mock trial, I saw the first-year students eager for the year to come. 
 
SDTLAôs tradition of conducting a mock trial for incoming first-year law students is still a highlight of orientation. Whether 
the moment reminds students of the goals they wish to achieve, or provides the motivation to reach those goals, the 
mock trial influences every incoming law student. Indeed, SDTLAôs commitment in continuing this tradition impacts stu-
dentsô legal education. A tradition that is bound to continue. 
Elliot Bloom  

 
The Fall semester of 2016 started off with a bang as the incoming first year class at USD Law was 
introduced to some of South Dakotaôs best trial lawyers during orientation. The mock trial was a 
major hit and generated a lot of positive feedback from students about the SDTLA.  For many stu-
dents, this is how they see themselves in three years.   
 
On behalf of the students, I hope that this event can continue because it adds an element of excite-
ment to the orientation process. The proof that it was a success is that there is a 1L class of 55 stu-
dents, and over 30 them attended the SDTLAôs social gathering after  

Continued on page 12 

mailto:Anna.Limoges@coyotes.usd.edu
mailto:Kody.Kyriss@coyotes.usd.edu
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