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Itôs that time of the year again:  The South 
Dakota Legislature is open for business!  I 
have been involved with the legislature 
through different organizations and have  
always enjoyed my experiences in Pierre.  I 
would encourage everyone, and especially 
younger lawyers, to personally drive to Pierre 
get involved with the legislative process.  
One major benefit comes with doing, rather 
than just reading.  How often do you have to 
research a detailed statute even though you 
have reviewed it many times?   My longest 
lasting benefit comes from work done years 
ago when I helped lobby committees who 
were reviewing sex crimes and the sex  

offender registry.  The lasting benefit is that I gained knowledge of the laws as 
I was there when they were proposed, amended, and passed.  I can explain 
the rationale on why things were done as I heard the arguments back and 
forth.  While I donôt always agree with the final bills, knowing the proposed  
legislation, including how and why they were amended, can help explain the 
law to your clients as well as other attorneys throughout your career. 
 
We are all aware of the shortage of lawyers in the legislature, but as lawyers 
we are still called upon for guidance and advice.  The easiest way to get  
involved is to personally meet and connect with your own personal legislators.  
That probably should have been done before session.  But what can you do 
now?  While the session is extremely busy for our legislators, most read each 
email they receive especially on topics they may not be very familiar with.  
This is where you can be the most effective.  Getting involved is a three-step 
process.   
 
First, take the time to review the legislative tracking list that is sent to you each 
week from our director, Sara Hartford and our lobbyist, Roger Tellinghuisen.  
With hundreds of bills filed each session this document is extremely handy to 
keep up to date and see what is going on. 
 
Second, contact Roger or Sara about your interest in a bill.  I say ñinterestò 
instead of ñconcernsò for a reason.  While we tend to focus on the bills that 
give us trepidation, it is also just as important to pass on information for those 
bills that we approve.  If you have any interest in proposed criminal legislation, 
please let me know. 
 
Third, contact your own personal legislators.  Bookmark this website:  
www.sdlegislature.gov.  Here you can determine who your legislators are, 
what committees they are on, and when each bill is set for a hearing.  You can 
also obtain the email address and a phone number for your legislators.  If you 
have any questions, contact me or Roger and we can help.   
 
One bill will greatly impact workers compensations practices by removing the 
ability to pursue a bad faith claim against workers compensation carriers.  
Many lawyers have paid great attention to this the last few months and have 
gotten involved for the benefit of all South Dakotans, and especially those who 
are injured while at work.  This Barrister includes an article from Brad Lee, a 
workerôs compensation attorney in Rapid City, describing in detail about how  
 

Continued on page 18 

http://www.sdlegislature.gov
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EDITORôs Notes & Comments 
Kasey Olivier 

 
The Barrister is published electronically six times a year by the South Dakota Trial Lawyers Association as a service to its membership and as part 
of its continuing commitment to educate and promote professionalism among trial attorneys.  Submissions are welcome.  Interested authors should 
contact Sara Hartford, Executive Director at the above address.  Articles are accepted from contributors who share the goals of the South Dakota 
Trial Lawyers. All submissions must be signed by the author. The Barrister is not responsible for cite-checking or reference checking materials cited 
in submissions.  The author must verify that any sources included, relied upon or quoted in the submission have been properly credited and cit-
ed; the author must obtain all necessary permissions for publication of copyright protected materials.  The Executive Director and Editor have the 
right to edit all submissions or refuse to publish articles that are not in keeping with the goals of the organization.  Subscriptions of $25 are included 
in the Associationôs annual membership dues. Non-members subscription rate is $50 per year. 
 

Statements and opinions in the Barrister editorials and articles are not necessarily those of SDTLA.  Publication of advertising does not imply 
endorsement of products or services or statements made about them.  Advertising copy is subject to approval by SDTLA.  Copy deadlines are Feb-
ruary 1, April 1, June 1, August 1 October 1 and December 1.  Call for advertising rates. 

Friends and colleagues, we have reached 2018! Welcome to the new year. 
Have you begun thinking about your List? You know the one I am talking 
about, the official statement of the things you intend to accomplish before next 
January. In years past, my new resolutions have been typically either grandi-
ose or highly restrictive. But relying solely on willpowerða finite resource 
based on self-control and delayed gratificationðhasnôt always resulted in suc-
cess. I read recently that more than 80 percent of people give up their resolu-
tions by Februaryé.and since you will be reading this in February, 80 percent 
of you have already probably given up reading this column. Which means that 
in retrospect, I am probably just aiming too high (and, frankly, continually miss-
ing the goal of winning the lottery or becoming an overnight music sensation 
has started to wear thin). So, I tried to come up with a list of more achievable 
things, such as: 
 

¶ I will reduce blaming everything wrong in my life on my Mageirocophobia 
or Mercury retrograde (all real things, look them up);  

 

¶ I will never again stay up past midnight working on a meme (even if it in-
volves a political figure and a snapchat filteréand considering I am writing 
this at midnight, I may have already failed this goal); 

 

¶ I will stop apologizing that Chicago is one of my favorite films.  
 
But with deadlines, brief writing and opposing counseling turning up the heat, 
these mini-goals really donôt have the motivational mojo to get me through the 
next 12 months. (This is probably the fault of Mercury  
retrograde.) So, the question became, how to get through 2018 with my head above water. 
 
So here is where I am in 2018: I am doing away with all resolutions and to start this year with a personal mantra --- a 
mission statement that keeps me on track, is easy to remember and requires bravery. Instead of the strict, tight-lipped, 
unyielding schoolmarm of a resolutions list, I visualize my mantra as a gentle aunt, before I start the day, gives my shoul-
der a reassuring squeeze and whispers into my ear, ñProgress, not perfectionò, ñHow you treat others sets the standard 
for your practice,ò ñIt is not your job to make sure other people are not disappoint or uncomfortable,ò or finally, ñIt is your 
job to be the voice of those that do not have one.ò These are the goals for me in 2017. I am aiming for empowered, con-
tent and confident. I look forward to speaking with each of you this year as to your goals. As we come together in this 
new legislative session, there is much to improve and focus upon.  
 
This year we lost a member that was dear to our hearts. Instead of focusing on a member we would like to know this 
month, we have reflected on a member we should all remember. Our thoughts and prayers are with the family of Bill 
Day. He will be forever in our hearts and our minds. Having inspired our practice and forever changed the law in South 
Dakota. Bill, thank you for everything you have given us. We will remember you fondly for years to come.  
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TOAST OF TRIAL LAWYERS   
June 2006 
Nancy Turbak 
T.F. Martin 
Travis Jones 
Michael Stevens 

 
June 2007 

Roger Tellinghuisen 
Mike Butler 
Eric Schulte 

 
June 2008 
Sid Strange 
Jerry Reade 
Jim Leach 

 
June 2009 
Mike Abourezk 
Alicia Garcia 

Scott Heidepriem 
Shiloh MacNally 
Doug Cummings 

 
June 2010 

Michael DeMersseman 
Hon. John Schlimgen 

Joni Cutler 
Margo Julius 
Scott Abdallah 

 
June 2011 
Susan Sabers 
TJ Von Wald 
John Murphy 
Steve Siegel 

 
June 2012 

John Blackburn 
Linda Lea Viken 
Hon. Mark Smith 
Ronald Parsons 

 
June 2013 

Rep. Michael Stevens 
Hon. John Hinrichs 
Hon. Michelle Percy 
Clint Sargent 

McLean Thompson Kerver 
Eric C. Schulte 
Tim Rensch 

Stephanie Pochop 
Richard Casey 
Ryan Kolbeck 

 
June 2014 
Clint Sargent 

Raleigh Hansman 
Ronald Parsons 
Joseph Kosel 

 
June 2017 

Matthew Kinney 

SDTLA Calendar of Events 
 

2018 
 

January 9 ï Mar 9  South Dakota Legislative Session 
  
February TBA Board conference call for legislative purposes 
  
April 5   Board meeting, 11 am, Cedar Shores 
   Hall of Fame Storytellers Event & Social,  

1pm, Chamberlain Cedar Shores 
  
May 10  Board conference call 
 
June 20  Board Meeting at Bar Convention, Sioux Falls,  
June 21   Annual Meeting and Elections,  
   Ramkota Sioux Falls 
   
July 12  Board conference call, 11 am 
  
August 9    Board meeting, Law School Board Room,  
   Vermillion, 1Ls Event 1pm,  
   USD Law School Courtroom 
  
September 20-21 Board Meeting, Annual Seminar  
   & PAC Golf Tourney, Lodge of Deadwood 
  
October TBD  Board meeting with Chief Justice, Pierre, 11 am 
  
November 15  Board conference call, 11 am 
 
December 13 Board conference call, 11 am 
 

2019 
 

October 2-4  Board meeting,  
   Annual Seminar & PAC Golf Tourney 

Grand Falls Resort, Larchwood 

 
NOTE TO YOUR ACCOUNTANT 
NONðDEDUCTIBLE DUES 

33.2% 
FY 16-17 
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Scott A. Abdallah 
Charlie Abourezk 
Michael C. Abourezk 
Grant Alvine 
Kenneth E. Barker 
Steven C. Beardsley 
Michael S. Beardsley 
John P. Blackburn 
John William Burke 
Michael J. Butler 
Renee H. Christensen 
J. Michael Dady 

$1,800 ANNUAL 
Michael F. Marlow 
Stephanie E. Pochop 

 
$1,200 ANNUAL 
Kenneth E. Barker  
John P. Blackburn 
Aaron D. Eiesland 
Gregory A. Eiesland 
Clint Sargent 

Michael D. Stevens  
Roger A. Tellinghuisen 

 
$1000 ANNUAL 

Beardsley Jensen & Lee 
Krause Law Firm 

Heidepriem Purtell & Siegel 
Johnson Janklow Abdallah & Reiter  

Meierhenry Sargent 
Turbak Law 

 
 
 
 
 
 

$900 ANNUAL 
Gary D. Jensen 

 
$600 ANNUAL 
Margo T. Julius 
Mark V. Meierhenry  
James C. Roby 
Michael J. Schaffer 
Whiting Hagg & Hagg 
Michael A. Wilson 

 
$500 ANNUAL 

Nicholson & Nicholson 
 

$300 ANNUAL 
G. Verne Goodsell 

 
 
 

$250 ANNUAL 
Johnson Eiesland Law Office 
Johnson Pochop & Bartling 
Lynn Jackson Shultz & Lebrun 

Schoenbeck Law 
Waltner Kolbeck Law Firm 

 
$180 ANNUAL 
Alecia E. Fuller 
Brad J. Lee 

 
 $150 ANNUAL 

Christopherson Anderson Paulson & Fideler 
 

$120 ANNUAL 
Richard A. Engels  
Robert B. Frieberg 
George E. Grassby 
Ryan Kolbeck 
Michael Paulson 
Catherine V. Piersol 
Haven L. Stuck 
T. J. Von Wald 

 

SDTLPAC is the political action committee of the SD Trial Lawyers Association.  Organized in 1987, SDTLPAC contrib-
utes to any candidate for a state office who will support fair and equitable legislation to protect the rights of South Dako-
tans through the preservation of our justice system.  WE THANK THESE CONTRIBUTORS FOR THEIR SUPPORT! 

SUSTAINING MEMBERS 

Sustaining members pay $700 in dues each year, which entitles them to a discounted attendance at  the Associationôs annual seminar, the annual 
meeting and luncheon and a plaque denoting their sustaining membership status.  Our gratitude goes to these members so that the association can 
continue to sustain funding for an on-going defense of the civil justice system!    

Fred J. Nichol Award for  
Outstanding Jurist 

Hon. Ernest W. Hertz ï 2000 
Hon. Andrew W. Bogue - 2001 
Hon. John B. Jones ï 2002  
Hon. George W. Wuest - 2003 
Hon. Marshall P. Young ï 2004 
Hon. Robert A. Amundson ï 2005 
Hon. Lawrence L. Piersol ï 2006 
Hon. Richard W. Sabers ï 2007 
Hon. Judith K. Meierhenry - 2008   
Hon. Tim D. Tucker ï 2009 
Hon. David R. Gienapp - 2010  
Hon. Jack Von Wald ï 2011 
Hon. John W. Bastian - 2012   
Hon. David Gilbertson -2013 
Hon. John K. Konenkampð2014  
Hon. Janine Kernð2015 
Hon. Karen Schreierð2016 
Hon. Thomas Trimbleð2017 

TRIAL LAWYERS OF THE YEAR   
 87-88 Terry Quinn  
 88-89 Greg Eiesland 
 89-90 Steve Johnson 
 90-91 Glen Johnson 
 91-92 Bob Burns 
 92-93 Gary Jensen  
 93-94 Joe Butler 
 94-95 Mark Meierhenry 
 95-96 Jeff Larson  
 96-97 Nancy Turbak 
 97-98 David Gienapp 
 98-99 Rick Johnson 
 99-00   Jim McMahon   
 00-01  Mike Schaffer 
 01-02 John Blackburn 
 02-03 William F. Day, Jr.  
 03-04 Michael Abourezk 
 04-05 Michael W. Strain 
 05-06 Patrick Duffy 
 06-07 Thomas G. Fritz 
 07-08     Michael J. Butler 
 08-09  Wally Eklund  
 09-10  James D. Leach  
 10-11  N. Dean Nasser, Jr.  
 11-12  Stanley Whiting  
 12-13 Charles M. Thompson 
 13-14 Linda Lea Viken  
 14-15     Clint Sargent  
 15-16 Richard Casey 
 16-17  Tim Rensch  

LIFETIME ACHIEVEMENT AWARD 
 

Carleton ñTexò Hoy     
 

John F. Hagemann   
 

Robert C. Ulrich 
 

Terry Quinn    
 

John P. Blackburn 

Gregory A. Eiesland 
Aaron D. Eiesland 
Jay R. Gellhaus 
G. Verne Goodsell 
Scott N. Heidepriem 
Scott G. Hoy 
John R. Hughes 
Gary D. Jensen 
Brendan V. Johnson  
Steven M. Johnson 
George Johnson 
Margo T. Julius 

David J. King 
Ryan Kolbeck 
James D. Leach 
Brad J. Lee 
Michael F. Marlow 
Lee C. 'Kit' McCahren 
Mark V. Meierhenry 
James S. Nelson 
Melissa B. Nicholson Breit 
Stephanie E. Pochop 
Terence R. Quinn 
Timothy J. Rensch 

James C. Roby 
Michael K. Sabers 
Clint Sargent 
Steve S. Siegel 
Michael J. Simpson 
Michael D. Stevens 
Michael Strain 
Roger A. Tellinghuisen 
Nancy J. Turbak Berry 
Thomas J. Von Wald 
Kyle L. Wiese 
Thomas K. Wilka 
Michael A. Wilson 
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Continued on  page  10 

The Passing of a Legendé.. 

On January 2, 2018, shortly after ringing in the new year, our membership lost a true legend. Someone that helped 
shape the careers of attorneys across the state and helped shape the legal landscape of South Dakota. 
 
William Frank Day, Jr., age 87, was born September 22, 1930 in White River, SD to William and Pearl (Coash) Day. As 
a young man Bill excelled in many sports, especially boxing. He was a Gold Gloves champion in several states. Many 
said that Bill was the fastest "slap hands" player there ever was.  
 
Bill attended several different high schools and graduated from Rapid City High School in 1948. He attended the Univer-
sity of South Dakota and entered the United States Army under the ROTC program at USD. Bill received his basic train-
ing in Fort Benning, GA and received the rank of Second Lieutenant. During his first stint of military service, the Army 
sent Bill to a communications school in Georgia.  
 
Thereafter, Bill and Major Burke prepared a two-hour lecture entitled "Communications in Small Unit Operations." Bill 
and Major Burke presented a lecture tour in every major city in eight western states.  
 
Upon his discharge, Bill attended the University of South Dakota School of Law. While at USD, Bill joined the Delta Tau 
Delta and Phi Delta Phi fraternities. During law school, Bill's plans were suddenly interrupted when he received a Re-
served Commission grade of First Lieutenant on March 2, 1955, and was back in the military.  
 
He subsequently received his L.L.B. Degree (replaced by J.D. Degree) from the Law School in 1956. Bill married Donna 
Mae Hansen on September 4, 1955. After Bill and Donna both obtained their degrees from USD, they moved to Winner, 
SD so that Bill could begin his law practice and Donna could teach elementary school.  
 
Two children were born of their marriage: Michael William and Lori Ann. Once again Bill's plans were changed, and his 
law practice was interrupted when he was called to active military service due to the Berlin crisis. Bill received a Re-
served Commission grade of Captain on February 16, 1962, and took his wife and young family to Fort Riley, Kansas.  
Bill was honorably discharged on August 10, 1962. At about that time, Bill was selected as the Democratic candidate for 
Attorney General, but later declined the nomination. After his military service, Bill returned to the practice of law in Win-
ner and did so with distinction for 33 years.  
 
While in Winner, Bill served as State's Attorney for Tripp and Todd Counties from 1958-1961, and as City Attorney for 
Winner in 1958, 1961, 1963, and 1968. Bill was appointed by Governor Archie Gubbrud to a post on the State Police 
Civil Service Commission.  
 
On September 14, 1964, President Cato Valandra of the Rosebud Sioux Tribe appointed Bill to the office of Judge of the 
Sioux Tribal Court of Rosebud, where he served until 1971.  
 
Bill had a general law practice but excelled in trial work, both civil and criminal. Bill credited the late George Johnson for 
many of his early successes as a lawyer. He practiced law in Winner with Mick Grossenburg for many years until 1989 
when he joined the firm of Lynn, Jackson, Shultz & Lebrun, P.C.  
 
While with Lynn Jackson, Bill's primary focus was litigation and mediation. Bill retired from the practice of law in 2005 at 
which time he and Donna moved to Spearfish, SD so that they could be closer to their grandchildren and their beloved 
cabin and friends located in Mystic Valley.  
 
Bill and Donna loved traveling and were wonderful dancers. They enjoyed summers at the cabin with their many close 
friends and family.  
 
Throughout his career, Bill was active in various associations devoted to the public welfare and the legal profession. Bill 
held a special place in his heart for the Children's Care Hospital and School and Children's Care Foundation. Bill spent 
26 years on these boards, as well as serving as Board President from 1985 to 1986 and Chairman of the Children's 
Care Foundation from 2003 to 2005. Bill also served as the first Legal Aid-Civil Legal Services Coordinator for the State 
Bar of South Dakota.  
 
Bill served as President of the South Dakota Junior Bar Association from 1962-1963, was President of the Eleventh Ju-
dicial Circuit Bar Association, and was President of the South Dakota State Bar from 1974-1975. Bill also served as a 
Commissioner on the Judicial Qualifications Commission, served as Chairman of the Task Force on Professionalism 
Committee and was Chairman of the Advisory Committee for the Civil Justice Reform Act of 1990. Bill served as Presi-
dent of the South Dakota Trial Lawyers Association from 1969 to 1970. He was also the proud recipient of the prestig-
ious McKusick Award and in 2003 was honored as the South Dakota Trial Lawyer of the Year.  
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Continued on next page  12 

SB 145 ï Bad Faith Facts v. Fiction 
 
Workersô compensation insurance companies have proposed Senate Bill 145, which would abolish the right of injured 
workers to sue them for intentionally denying their claims in bad faith.  Instead, they want the State Department of Labor 
to handle such claims and to cap any potential damage award at $30,000.  What is this bill all about?  Who is behind it?  
How would it affect South Dakotans?   
 

What is a ñwork comp bad faith claimò? 
 

Our law sets out rules for insurance companies.  They have a duty of good faith.  They canôt lie and cheat.  They canôt 
give their adjusters incentives to deny claims by paying them bonuses based on the number of claims they deny.  If 
these things happen in a workers comp claim, after the worker wins his claim, he can file a separate ñbad faithò lawsuit.  
Under our Constitutionôs Seventh Amendment, a jury gets to decide whether the rules were broken, and, if so, what the 
punishment should be.  Where an insurance company knows they have no reasonable basis for denying a claim, then 
they can be sued for not only the policy coverage amount, but for the harms and losses caused, plus punitive damages. 
 

Do all States have ñwork comp bad faithò claims? 
 

Every State has different work comp systems, with different laws and different ways to keep insurance companies hon-
est.  Some States combat bad faith by funding state agencies to investigate and prosecute insurance bad faith, and do 
not allow private ñbad faithò suits.  Other States, like North Dakota and Wyoming, have eliminated private insurers en-
tirely and replaced them with a ñState fundò, which makes assessments from employers and is administered by State 
employees.  In South Dakota and other States, insurance companies are regulated by private attorneys, who expose 
rule breaking through ñbad faithò suits.  These States use the capitalist profit motive to give private attorneys an incen-
tive to discover and prosecute cases of flagrant cheating and rule breaking by insurers.  
 

What have ñbad faith claimsò exposed? 
 

The following are a few examples of bad faith claims, and the rule breaking they have exposed in South Dakota.   
 
Adjuster incentive plans.  In 2004, a national insurance company got fined millions of dollars by a South Dakota jury in 
a work comp bad faith case for setting up adjuster incentive plans, that rewarded denials with bonuses of up to 100% of 
the adjustersô annual pay.  In 2016, a South Dakota jury fined the same company millions for hiding the existence of a 
million dollar policy from a woman seriously injured in a car wreck, a practice the Federal Court Judge believed to be 
reasonably related to adjuster incentive plans that rewarded adjusters for reducing claim payouts. 
 
Hiring biased doctors to deny claims.  In 2012, a South Dakota based insurance company denied work comp medi-
cal benefits to a 20 year old Rapid City man, based on the ñIndependent Medical Examinationò report of  Dr. Nolan 
Segal, a Minneapolis doctor.  Segal, who has done several hundred IMEs a year for the past 20 years, said even though 
a 275 pound couch fell on the manôs head, and an MRI showed a herniated disk in his mid-back, the man didnôt have 
any ñobjective findingsò and only had a neck strain that healed after 18 days.  After winning his work comp case, the 
man sued for bad faith.  The insurance company argued they had the right to deny the claim based on the IME, even if it 
is biased, because Segal was a licensed MD.  In 2016, the SD Supreme Court rejected that argument and said a jury 
gets to decide.  The case is pending and-if SB 145 doesnôt pass-a jury will get to decide the case in the future.  http://
caselaw.findlaw.com/sd-supreme-court/1749793.html. 
    
Refusing to follow Court Orders.  Last year, in a work comp bad faith case,  a jury fined a national insurance compa-
ny tens of millions of dollars, for refusing to follow a SD Supreme Court order, lying under oath, hiding documents, and 
wrongfully denying workersô compensation medical benefits based on an IME.   The injured worker fought the insurance 
company for over a decade.  After hearing four days of testimony, the jury fined it .25% of its net worth.  A judge is now 
deciding if the punishment is appropriate. 
 

Why do insurance companies want to get rid of these claims? 
 
What RAS says:  Risk Administration Services, Inc. (ñRASò) is the author of SB 145.  RAS is the parent company of the 
Dakota Group, which consists of Dakota Truck Underwriters and First Dakota Indemnity Company.  RAS has represent-
ed to the South Dakota Work Comp Advisory Council that our system needs to be changed because there is a ñcrisisò.  
In their paper ñBAD FAITH IN WORKERS COMPENSATION IN SOUTH DAKOTAðTHE CRISISò, they wrote that insur-
ance companies were losing so much money due to bad faith claims, they are considering ñwhether or not it makes fi-
nancial sense to continue to write insurance in South Dakota.ò  If this were true, it would be cause for concern, but the 
facts show otherwise: 
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