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When I started practicing law my Dad gave me 
the following advice: 
 
1. Surround yourself with good people, they will 
make you look better than you are and as a 
result you have a much better chance of be-
coming the best you can be.  

 
2. Nobody is guaranteed ñspotò on the team. If 
you want to succeed, find your ñrole,ò what-
ever that may be, and play that role to the 
best of your ability and potential.  And if you 
donôt like the role your ñCoachò has given 
you, earn a new one. 

 
3. Donôt try to bring yourself ñupò by knocking 
others down.  You donôt make yourself any 
taller by cutting someone off at the knees. 
And certainly there is no pride in success if it was borne only by unfairly causing 
others to fail. We are all stronger as a whole if we compete fairly. 

 
4. When you present an Order for a Judge's signature, or a stipulation to opposing   
Counsel, make darn sure that document says what you represent it says. You 
will lose cases and be okay, if you lose your reputation or your integrity, you 
won't be.  

 
If I could learn to follow this advice more of the time, I'd be a better lawyer and a bet-
ter person.  
 
A lot of what my Dad told me then, Iôd heard from him before, primarily when I was 
competing in High School Athletics.  Iôm a big fan of High School sports and the arts.  
I think it teaches young people much more than just the ñgame.ò  In team sports, you 
have to learn to find your role and work hard to become the best at it; you need to 
work together; you need to listen to and follow the ñCoachesò game plan; and, you 
need to compete fairly.  And, if you are lucky, you find yourself surrounded by good 
people who make you look better.   And in athletics, if you are a truly great competi-
tor, then you compete FAIRLY; you relish in the chance to compete against your 
most worthy opponent; and, you hope to meet them at your very best, which pushes 
you to your own.  
 
We do all of these at some level continually in the practice of law and in life.  
 
First, itôs been important to me as a lawyer to ñsurround myself with good people.ò  
My partner Mike and I have similar goals, priorities, philosophies and purpose in our 
practice.  My legal assistants Renea and Becky have been with me my whole career.  
Anyone who works with me knows that they make me look better than I am.  We 
canôt always pick and choose our ñplayersò in individual cases.  But, we can make 
sure that our clients and witnesses are at their best when they tell their story.  We 
can work diligently and fairly to respect their roles and help fill the other roles, with 
competent, skilled and well-prepared experts. 
 
Second, in every aspect of my practice I believe that all the ñplayersò have a role.  If I 
try to play someone elseôs (like my expertôs or the Judgeôs) I inevitably look like a 
fool. In a trial, whether as lead counsel, co-counsel, assistant, etc. we need to be 
prepared to play that role to the best of our ability and we do our part to accomplish 
the ñcoachôs game plan.ò 
 
Finding and playing our role does not mean we ñsettleò for mediocracy or that we be-
come complacent.  If we want a different role, we work harder to earn one throughout  
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As a sat down to write the Editorôs column this month, I looked around and as 
far as the eye can see and the ear can hear there is dissention in our country.  
Luckily for trial lawyers, we are accustomed to engaging in dissention over the 
facts, the law, and the application of the law to facts.  We are skilled at dissen-
tion.  So much so, that civility is, at times, at risk. 
 
The topic of civility is one that all the judges that have been interviewed over the 
past year in The Barrister have identified as an area trial lawyers need to im-
prove.  To that end, I recently attended a CLE on civility in the legal profession 
in hopes of finding some wisdom to implement into my own practice, and that I 
might be able to share with our membership.    
 
The CLE centered around this question:  When we argue and disagree as attor-
neys, are we zealously advocating for our clients, or are we just being mean to 
each other?  It seems, it all boils down to how you argue and disagree.   
 
During the CLE we explored the Preamble of the Model Rules of Professional Conduct, which states: ñAs ad-
vocate, a lawyer zealously asserts the client's position under the rules of the adversary system.ò  Merriam 
Webster defines zealous as: ñmarked by fervent partisanship for a person, a cause, or an ideal:  filled with or 
characterized by zeal.ò  Great.  My least favorite type of definition: defining an adjective with a noun that is 
formed from the same root word.  That is, not helpful.  Okay then.  Zeal, according to Merriam Webster, is 
ñeagerness and ardent interest in the pursuit of something.ò  In other words, an advocate should have and 
show ardent interest in the clientôs position.   
 
Absent from these two definitions is any suggestion that we must insult the other attorney while advocating 
our clientôs position.  So how do we take the high road? 
 
Some ideas from the CLE:   

 
Depersonalize your statements and arguments.  Remember that you are asserting someone elseôs posi-
tion, your clientôs, and not your own.  And, so is the other attorney.  Opposing counsel is not taking a 
position against your client, the opposing party is.  Before sending a letter to opposing counsel, review 
for the words ñyou areò, ñyour positionò and other similar statements.  Edit to ñyour client isò and ñyour 
clientôs position.ò  It is amazing how much less like a personal indictment a letter sounds when edited 
to focus on the parties and not the attorneys. In the courtroom, use the partiesô names rather than the 
attorneysô names while arguing points.   

 
Do not assign motivation to opposing counselôs words and conduct.  Do not assume opposing counsel is 
trying to humiliate you, get your goat, make you look bad in front of your client, etc.  Those are your 
emotions and you control them, not opposing counsel.  Going down that path, whether true or not, on-
ly intensifies the conflict and takes the focus off the clients and puts it on the attorneys.   

 
Be nice, it wonôt kill you. Be polite even if opposing counsel isnôt.   
 
Do not be baited if you do encounter a less than cordial attorney on the other side.  Just donôt do it.  Itôs 
not worth it.   

 
Remember that the attorney you insult today may the attorney you need to work with tomorrow.   

 
We all can and do lose our composure and do the exact opposite of what a given situation demands of us.  
But, life usually gives us another opportunity to show restraint and character.  And with a little practice, we 
can raise the bar for all of us.     
 

EDITORôs Notes & Comments 
Marie H. Ruettgers 
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TOAST OF TRIAL LAWYERS   
June 2006 
Nancy Turbak 
T.F. Martin 
Travis Jones 
Michael Stevens 

 
June 2007 

Roger Tellinghuisen 
Mike Butler 
Eric Schulte 

 
June 2008 
Sid Strange 
Jerry Reade 
Jim Leach 

 
June 2009 
Mike Abourezk 
Alicia Garcia 

Scott Heidepriem 
Shiloh MacNally 
Doug Cummings 

 
June 2010 

Michael DeMersseman 
Hon. John Schlimgen 

Joni Cutler 
Margo Julius 
Scott Abdallah 

 
June 2011 
Susan Sabers 
TJ Von Wald 
John Murphy 
Steve Siegel 

 
June 2012 

John Blackburn 
Linda Lea Viken 
Hon. Mark Smith 
Ronald Parsons 

 
June 2013 

Rep. Michael Stevens 
Hon. John Hinrichs 
Hon. Michelle Percy 
Clint Sargent 

McLean Thompson Kerver 
Eric C. Schulte 
Tim Rensch 

Stephanie Pochop 
Richard Casey 
Ryan Kolbeck 

 
June 2014 
Clint Sargent 

Raleigh Hansman 
Ronald Parsons 
Joseph Kosel 

 

The Barrister is published electronically six times a year by the South Dakota 
Trial Lawyers Association as a service to its membership and as part of its con-
tinuing commitment to educate and promote professionalism among trial attor-
neys.  Submissions are welcome.  Interested authors should contact Sara Hart-
ford, Executive Director at the above address.  Articles are accepted from con-
tributors who share the goals of the South Dakota Trial Lawyers. All submissions 
must be signed by the author. The Barrister is not responsible for cite-checking 
or reference checking materials cited in submissions.   The author must verify 
that any sources included, relied upon or quoted in the submission have been 
properly credited and cited; the author must obtain all necessary permissions for 
publication of copyright protected materials.  The Executive Director and Editor 
have the right to edit all submissions or refuse to publish articles that are not in 
keeping with the goals of the organization.  Subscriptions of $25 are included in 
the Associationôs annual membership dues. Non-members subscription rate is 
$50 per year. 
 
Statements and opinions in the Barrister editorials and articles are not necessari-
ly those of SDTLA.  Publication of advertising does not imply endorsement of 
products or services or statements made about them.  Advertising copy is subject 
to approval by SDTLA.  Copy deadlines are February 1, April 1, June 1, August 1 
October 1 and December 1.  Call for advertising rates. 

SDTLA Calendar of Events 
 

2017 
 
January ï March  South Dakota Legislative Session 
 
February TBA  Board Meeting for legislative purposes 
 
April 13  Board conference call, 11 am 
 
May 11  Board meeting, Grand Falls Resort, Larchwood 
May 11-12   Annual Seminar & PAC Golf Tourney,  
   Grand Falls Resort 
 
June 21  Board Meeting at Bar Convention, Rapid City,  
June 22   Annual Meeting and Elections,  
   Ramkota Rapid City 
  
July    Board conference call, 11 am 
 
August   Board meeting, Law School Board Room, Vermillion
   1Ls Event 1pm, USD Law School Courtroom 
 
September   Board Conference Call, 11 am 
 
October   Board meeting with Chief Justice, Pierre, 11 am 
 
November 17  Board conference call, 11 am 
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Scott A. Abdallah 
Charlie Abourezk 
Michael C. Abourezk 
Grant Alvine 
Kenneth E. Barker 
Steven C. Beardsley 
Michael S. Beardsley 
John P. Blackburn 
John William Burke 
Michael J. Butler 
Renee H. Christensen 
J. Michael Dady 
 

$1,800 ANNUAL 
Michael F. Marlow 
Stephanie E. Pochop 

 
$1,200 ANNUAL 
Kenneth E. Barker  
John P. Blackburn 
Aaron D. Eiesland 
Gregory A. Eiesland 
Clint Sargent 

Michael D. Stevens  
Roger A. Tellinghuisen 

 
 

$1000 ANNUAL 
Beardsley Jensen & Lee 
Dorothy & Krause 

Heidepriem Purtell & Siegel 
Johnson Janklow Abdallah  

Reiter & Parsons 
Meierhenry Sargent 
Turbak Law 

 
 

$900 ANNUAL 
Gary D. Jensen 

 
 

$600 ANNUAL 
Terry L. Hofer  
Margo T. Julius 
Mark V. Meierhenry  
James C. Roby 
Michael J. Schaffer 
Whiting Hagg & Hagg 
Michael A. Wilson 

SDTLPAC is the political action committee of the SD Trial Lawyers As-
sociation.  Organized in 1987, SDTLPAC contributes to any candidate 
for a state office who will support fair and equitable legislation to protect 
the rights of South Dakotans through the preservation of our justice sys-
tem.  WE THANK THESE CONTRIBUTORS FOR THEIR SUPPORT! 

$500 ANNUAL 
Nicholson Tschetter Adams & Nicholson 

 
 

$300 ANNUAL 
G. Verne Goodsell 

 
 

$250 ANNUAL 
Johnson Eiesland Law Office 
Johnson Pochop & Bartling 
Lynn Jackson Shultz & Lebrun 

Schoenbeck Law 
Waltner Kolbeck Law Firm 

 
 

$180 ANNUAL 
Alecia E. Fuller 
Brad J. Lee 

 
$150 ANNUAL 

Christopherson Anderson Paulson & Fideler 
  

$120 ANNUAL 
Richard A. Engels  
Robert B. Frieberg 
George E. Grassby 
Ryan Kolbeck 
Michael Paulson 
Catherine V. Piersol 
Haven L. Stuck 
T. J. Von Wald 

 

SUSTAINING MEMBERS 

Sustaining members pay $700 in dues each year, which entitles them to a discounted attendance at  the Associationôs annual seminar, the annual 
meeting and luncheon and a plaque denoting their sustaining membership status.  Our gratitude goes to these members so that the association 
can continue to sustain funding for an on-going defense of the civil justice system!    

Fred J. Nichol Award for  
Outstanding Jurist 

Hon. Ernest W. Hertz ï 2000 
Hon. Andrew W. Bogue - 2001 
Hon. John B. Jones ï 2002  
Hon. George W. Wuest - 2003 
Hon. Marshall P. Young ï 2004 
Hon. Robert A. Amundson ï 2005 
Hon. Lawrence L. Piersol ï 2006 
Hon. Richard W. Sabers ï 2007 
Hon. Judith K. Meierhenry - 2008   
Hon. Tim D. Tucker ï 2009 
Hon. David R. Gienapp - 2010  
Hon. Jack Von Wald ï 2011 
Hon. John W. Bastian - 2012   
Hon. David Gilbertson -2013 

Hon. John K. Konenkampð2014  
Hon. Janine Kernð2015 
Hon. Karen Schreierð2016 

TRIAL LAWYERS OF THE YEAR   
 87-88 Terry Quinn  
 88-89 Greg Eiesland 
 89-90 Steve Johnson 
 90-91 Glen Johnson 
 91-92 Bob Burns 
 92-93 Gary Jensen  
 93-94 Joe Butler 
 94-95 Mark Meierhenry 
 95-96 Jeff Larson  
 96-97 Nancy Turbak 
 97-98 David Gienapp 
 98-99 Rick Johnson 
 99-00   Jim McMahon   
 00-01  Mike Schaffer 
 01-02 John Blackburn   
 02-03 William F. Day, Jr.  
 03-04 Michael Abourezk 
 04-05 Michael W. Strain 
 05-06 Patrick Duffy 
 06-07 Thomas G. Fritz 
 07-08     Michael J. Butler 
 08-09  Wally Eklund  
 09-10  James D. Leach  
 10-11  N. Dean Nasser, Jr.  
 11-12  Stanley Whiting  
 12-13 Charles M. Thompson 
 13-14 Linda Lea Viken  
 14-15     Clint Sargent  
 15-16 Richard Casey  
   

LIFETIME ACHIEVEMENT AWARD 
Carleton ñTexò Hoy          John F. Hagemann            Robert C. Ulrich 

Terry Quinn 

 
Gregory A. Eiesland 
Aaron D. Eiesland 
Jay R. Gellhaus 
G. Verne Goodsell 
Scott N. Heidepriem 
Scott G. Hoy 
John R. Hughes 
Gary D. Jensen 
Brendan V. Johnson  
Steven M. Johnson 
George Johnson 
Margo T. Julius 
David J. King 

Ryan Kolbeck 
Jeff A. Larson 
James D. Leach 
Brad J. Lee 
Michael F. Marlow 
Lee C. 'Kit' McCahren 
Mark V. Meierhenry 
Bret C. Merkle 
James S. Nelson 
Melissa B. Nicholson Breit 
Stephanie E. Pochop 
Terence R. Quinn 
Timothy J. Rensch 
James C. Roby 

 
Michael K. Sabers 
Clint Sargent 
Steve S. Siegel 
Michael J. Simpson 
Michael Strain 
Michael D. Stevens 
Roger A. Tellinghuisen 
Thomas P. Tonner 
Nancy J. Turbak Berry 
Thomas J. Von Wald 
Kyle L. Wiese 
Thomas K. Wilka 
Michael A. Wilson 
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A Call for Legislative Action 
By Bob Trzynka 

 
The South Dakota Supreme Court recently had the opportunity to declare that hospitals and medical professionals can-
not use the peer review privilege to hide evidence of criminal or fraudulent activity.  Judge Bruce Anderson, the trial court 
judge, weighed the need for peer review protection against the abuse that can occur without a crime/fraud exception.  
Judge Anderson echoed the United States Supreme Court in stating that when the holder of a privilege abuses it, the 
privilege ñtakes flight.ò  Judge Anderson the ordered the production of all peer review material because there was a prima 
facie showing of fraud.  In reversing Judge Andersonôs opinion, the Supreme Court suggested that making such deci-
sions ñis a task better left for the Legislature.ò  As an organization dedicated toward furthering justice in this State, we 
should make sure this task does not get neglected. 
 
Peer review is a statutorily created privilege.  It protects no constitutionally guaranteed right.  It furthers no compelling 
governmental interest.  Instead, it is rooted in the claim that doctors will not be honest unless they are given complete 
secrecy in their deliberations.  In over thirty-five cases involving Dr. Alan Soosan (who practiced under the alias ñAllen 
Sossanò), we uncovered how some hospitals use peer review.  Doctors described how they told the hospitals that Soo-
san ñposed a danger to the public.ò  Soosanôs own staff depicted how he conned patients into getting surgeries they did-
nôt need.  Hospital staff explained how the hospitals knew what was going on but let it happen anyway.   
 
We learned that one of the peer review committees tried to prevent Soosan from coming to South Dakota.  The commit-
tee initially voted against extending Soosan privileges, even though one of its members admitted that it typically was just 
a rubber stamp for the administration.  The hospital administration, however, intervened and had its general counsel 
pressure the committee reverse its decision.  It did. 
 
ñEvidentiary privileges in litigation are not favored, and even those rooted in the Constitution must give way in proper cir-
cumstances.ò  Herbert v. Lando, 441 U.S. 153 (1979). Statutory privileges, like peer review, are strictly construed ñto 
avoid suppressing otherwise competent evidence.ò  State v. Guthrie, 2001 SD 61, Æ 61.  That is because ñ[t]he very integ-
rity of the judicial system and public confidence in the system depend on full disclosure of all the facts, within the frame-
work of the rules of evidence.  To ensure that justice is done, it is imperative to the function of courts that compulsory pro-
cess be available for the production of evidence neededò by either party.ò  United States v. Nixon, 418 U.S. 683, 709 
(1974).   
 
As Justice Cardozo noted, a ñprivilege takes flight if the relation is abused.ò  Clark v. United States, 289 U.S. 1, 15-16 
(1933).  That is because the protection offered by the privilege only extends to activities consistent with the purpose of 
the privilege.  Id. 
 
At one point, privileges were presumed to be absolute and inviolate.  Edward J. Imwinkelried, The New Wigmore: A Trea-
tise on Evidence, Evidentiary Privileges Ä 5.4.4 (Richard Freedman ed., 2002).  Since then, abuses such as using privi-
leges to perpetuate criminal or fraudulent acts called this presumption into question.  Imwinkelried, Questioning the Be-
havioral Assumption Underlying Wigmorean Absolutism in the Law of Evidentiary Privileges, 65 U. Pitt. L. Rev. 145, 156-
73 (2004).   
 
Courts typically create crime/fraud exceptions because the behavior associated with the exception (i.e., criminal or fraud-
ulent acts) is inconsistent with the rights at stake in the privilege.  Clark, 289 U.S. at 16 (ñA privilege surviving until the 
relation is abused and vanishing when abuse is shown to the satisfaction of the judge has been found to be a workable 
technique for the protection of the confidences of client and attorney.ò).   
 
South Dakota previously followed this rule.  At one point, the spousal privilege was considered inviolate, like peer review.  
Hawkins v. United States, 358 U.S. 74, 78 (1958).  Further like peer review, the spousal privilege abetted criminal behav-
ior when not subject to a crime/fraud exception: 

 
As Jeremy Bentham observed more than a century and a half ago, such a privilege goes beyond making 
ñevery manôs house his castle,ò and permits a person to convert his house into ña den of thieves.ò  It 
ñsecures, to every man, one safe and unquestionable and ever ready accomplice for every imaginable 
crime.ò 
 

Trammel v. United States, 445 U.S. 40, 51-52 (citations omitted).  The United States Supreme Court subsequently nar-
rowed the spousal privilege through a crime/fraud exception to prevent such abuse.  Id. at 35.  South Dakota followed 
suit.  State v. Witchey, 388 N.W.2d 893 (S.D. 1986). 
 
 
 

Continued on page 14 
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 2017 SDTLA Annual Seminar & SDTLPAC Golf Tourney 
May 11-12, 2017 

Grand Falls Resort & Casino  
Larchwood, IA 

 
You do not want to miss the fun and networking during the SDTLA Annual Seminaré. This seminar is designed 
for all ages and practice areas!  A surprise line up of GREAT speakers will  be there to educate you and  
personally visit with you at the social gatherings.      

 
You also do not want to miss the Third Annual SDTLPAC Golf Tourney at the beautiful Grand Falls Golf Course.    
From novice (Steve Beardsley) to pro (Clint Sargent), there is a golf cart waiting for you!  
 

 

 

 
Rooms can be reserved by calling Grand Falls at 877-511-4FUN and ask for reservations in the SD Trial Lawyer Associ-
ation block.  The block will be released APRIL10.  The SDTLA rate is $99/night plus tax. 
  
Please photocopy and use a separate registration form for each registrant.  Return this form and the appropriate fees to: 

SDTLA Office 
PO Box 1154 

Pierre, SD  57501-1154 
If you have questions, call (605) 224-9292. 

 
Name___________________________________ 
Address_______________________________ 
City_____________________State_______Zip_______ 
Telephone____________________________________ 
 
REGISTER ON-LINE by sending an email message with the above information to sdtla@mncomm.com.  Please send 
your registration fee by mail to SDTLA, PO Box 1154, Pierre, SD 57501-1154.  
 

SEMINAR REGISTRATION FEES: (All registrations include the banquet dinner & roast) 
____ $100.00 Sustaining members  
____ $175.00 members over 3 years in practice 
____ $150.00 members less than 3 years in practice 
____ $100.00 public attorneys 
____ $175.00    Minnesota, Iowa, Nebraska & North Dakota TLA members  
____ $ 50.00  Judges, Legal Support staff & USD Law School Students  
____ $ 50.00   Spouses/Guest -  Banquet only*  

*must pre-register 
 
ADDITIONAL FEEs for Golf:  (must pre-register) 
_____$100.00/per personéthis registration includes the golf course lunch, green fees, cart  AND a contribution to the 
SDTL Political Action Committee which makes contributions to any candidate for a state office who will support fair and 
equitable legislation to protect the rights of South Dakotans through the preservation of our justice system. 
 

ACCOMODATIONS: 
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